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No Kids Behind Bars! - DCI Lobbies
at the UN
DCI-Australia Past-President Danny Sandor has been invited
to help the international organisation put children and young
people in conflict with the law on the agenda, particularly those
who are deprived of their liberty.

Introduction
The Eleventh United Nations Congress on Crime Prevention and
Criminal Justice will take place in Bangkok, Thailand on 18-25 April
2005. The Eleventh Congress is preceded by regional preparatory
meetings, including an Asia and The Pacific meeting held in March 2004,
at which I had the honour of representing Defence for Children
International as its representative.1
The regional recommendations and conclusions assist the Commission
on Crime Prevention and Criminal Justice in preparing a draft declaration
for submission to the Eleventh Congress. The Commission is meeting
for this purpose in May 2004.
The Commission is a subsidiary body of the UN Economic and Social
Council (ECOSOC) consisting of 40 Member States of the UN. It
formulates international policies and recommends activities in the field
of crime control. It is the responsibility of the United Nations Office on
Drugs and Crime (UNODC) to carry out the Commission’s decisions.
The UNODC Headquarters is based in Vienna, Austria and has 21
field offices.2
The Member States of the UN attending the Eleventh Congress adopt
a single declaration containing recommendations derived from the
deliberations of the high-level segment, the round tables and the
workshops. This declaration is then submitted to the Commission for
its consideration, follow-up and action at its fourteenth session, which
will be held in Vienna, Austria, from 18 to 27 May 2005.3
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President’s comments:
The rights of children in Australia to identity – and one
which they can live with – and to fair and humane treatment
when they are in this country seeking asylum, either as
unaccompanied minors or with their families, provide the
main themes for the articles in this issue, together with
the rights of children and young people to participate and
express their views on issues that concern them.

The Human Rights and Equal Opportunity
Commission’s report on its national inquiry into children
in immigration detention has finally been released, and
has recommended that all children in detention should
be released as soon as possible, and that Australia’s
detention laws be changed as a matter of urgency to
comply with the UN convention.
There are currently 86 children in detention: 12 on
mainland Australia and another 74 on Nauru under the
“Pacific solution”. At its height in 2000-2001 there
were 1,923 children in immigration detention. Without
this inquiry and the commitment of a number of mental
health professionals and child advocates, the stories of
these children may have been hidden from public view.
Certainly the Pacific solution has made it easier for the
Howard government to keep the press away from
Australian detention centres, and to keep the Australian
public uninformed as to the reality and the experiences
of children in immigration detention. While the Howard
government claims no responsibility for the torture of
Iraqi prisoners, it clearly has full responsibility for the
cruel, inhumane and degrading treatment of children in
immigration detention.
The HREOC report details instances of inhumane
treatment of children which include guards attempting
to put leg-cuffs on child detainees; families with small
children imprisoned in solitary confinement cells for
days at a time; and the failure to take special measures
to protect children from water cannons and tear gas.
There should be resultant public outrage and
international pressure applied in response to the
emergence of the HREOC report.
Clearly, Australia’s inhumane detention of children is
likely to feature strongly in the consultations for the
NGO shadow report on Australia’s implementation of
CROC, which will be considered by the UN Committee
on the Rights of the Child in 2005. As previous reports
have indicated, DCI and the National Children’s and
Youth Law Centre are collaborating with other nongovernment groups to prepare the alternative report,
alternative in the sense that it will present an
uncompromising but balanced picture of the extent to

which Australia has and is complying with the UN
Convention on the Rights of the Child. A background
report and a consultation paper have been prepared and
are available on the National Children’s and Youth Law
Centre website at http://www.ncylc.org.au/croc/
home.html. The website alsohas background information
on CROC itself, an online survey for children and young
people, and links.
Consultation meetings have been held in some cities
already, and others are still to come: eg in Sydney on
June 3. If you can attend one of the consultation
meetings, your participation will be appreciated. If you
cannot attend, please read the Consultation Paper and
give us as much feedback as you can.
The other important and interesting articles in the current
issue concern the case of Alex, recently determined in
the Family Court of Australia, and the concern of young
people that their voices are not being heard in forums
allowed by the Howard government for limited and
structured feedback. In the case of Alex, Danny Sandor
discusses the key issues and the media coverage
surrounding the court decision and the analysis of the
child’s right to have some say over his sexual identity:
“Sex and Drugs and Media Roll – The Family Court’s
Decision in Re Alex”. Rachael Wallbank provides a very
thoughtful analysis of the human rights issues for
children, young people and adults with transsexualism
— through the eyes of a woman with a transsexual
background, a parent and an Accredited Specialist in
Family Law. Rachael conducted the Re Kevin1 case
against the Attorney General for the Commonwealth of
Australia in a case determined by Justice Chisholm,
whose widely respected judgment was upheld by the
Full Court of Australia.
There are many continuing children’s rights issues in
Australia – the alternative report is your opportunity to
contribute your view. As members and subscribers of
DCI, you are encouraged to have your say about issues
that concern you locally and internationally and to make
sure that they are considered.
Judy Cashmore, President, DCI Australia

Footnotes
1 Re Kevin (validity of marriage of a transsexual)
[2001] Fam CA 1074 and The Attorney General for the Commonwealth &
“Kevin and Jennifer” & Human Rights and Equal Opportunity
Commission [2003] Fam CA 94 (Re Kevin“)
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Sex and Drugs and Media Roll - The
Family Court’s Decision in Re Alex
Newspapers and the airwaves went into a flurry
over the Family Court’s recent decision to permit
hormone treatment that meets the longstanding
and desperate desire of a 13 year old called “Alex”,
an anatomically normal girl, to become a boy. This
article by DCI-Australia Past-President Danny
Sandor reviews some of the major themes. Like
the published reasons for the decision in the case,
this article, unlike many of the media reports,
respects Alex’s wish to be described as a male.

The Essence of the Judgment
The case was heard by Chief Justice Nicholson sitting
as a trial Judge.1 His landmark decision arose from an
application initiated by a Welfare Department that is
Alex’s guardian. The application was brought as Alex
was about to make the shift to secondary school.
The Chief Justice agreed that the proposed treatment
for Alex was of a type that the High Court said must be
brought for authorisation by the Family Court in the
broad welfare jurisdiction granted by section 67ZC of
the Family Law Act 1975, because neither Alex nor his
guardian could consent to it.2

(b)
It is in the child’s ‘best interests’ to have
that right respected;
(c)
A child’s right to live with a transgender
identity should not be limited by a narrow definition
of ‘transgender identity’ that relies on medical or
surgical intervention. There is a right to choose how
that identity is expressed; …”3
In the result, the Court authorised the staged
administration of the hormonal treatment recommended
by the experts until Alex is 18 years old. The
implementation of the treatment will be in the hands of
Alex’s treating doctors and Alex himself.
Neither Alex nor the Department asked the Court to
authorise any surgical intervention and no such
authorisation was given. The expert evidence before
the Court was that surgery would not be considered
for Alex until he was at least 18.
The Court’s orders allowed Alex to enrol in school under
a male first name. It also gave approval for an
application to make the same change to the name
recorded on his birth certificate.

The application was supported by Alex’s treating
doctors, family members, the schools that Alex has
attended, and by psychiatric specialists working in the
field of gender identity dysphoria that were not treating
Alex. Evidence heard by the Chief Justice confirmed
that Alex had consistently viewed himself as a boy from
a very young age and that he has been presenting
himself as male and going to distressing lengths to
conceal that he has a female body. The Court also
heard that Alex had suffered from depression and had
attempted to harm himself when he treated as a girl or
if his desire to make the transition to male was ignored
or rejected.

Soon after the decision was announced, the Prime
Minister flirted with the notion of some form of legal
intervention in the case saying he would seek advice,
adding that:

The Human Rights and Equal Opportunity Commission,
which intervened at the invitation of the Chief Justice,
made the following submission as to principle that was
accepted by the Court:

The Core Controversy

“(a)
A child has a right to live with a
transgender identity, free from discrimination,
under international human rights law;

“I guess I share the reaction of a lot of Australians
that is this the sort of thing a court should be doing?
That is my reaction,” he said.4
Since the Commonwealth was not a party at first
instance, it is hard to see how the decision could be
reopened in a higher court.5 At present, the decision
stands and has been the target of substantial debate.

One of the overarching debates around the case is
whether it is Alex’s mind or body that needs changing
and whether the expert evidence before the court was
appropriate. Sheila Jeffreys, Associate Professor of
Political Science at the University of Melbourne takes a
hardline theoretical view. She said of the doctors who
supported the proposed treatment:6
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“… they should be seen as products of their time
and the ideological biases of male dominance.

“It’s very difficult to translate into Western concepts
of gender,” she says.”7

Indeed, their “truth” should be regarded as political
opinion. They rely on the notion that there can be a
“female” mind in a male’s body and vice versa. Their
solution is to use chemicals, amputations, castrations
and sterilisations to make the bodies of [gender identity
dysphoria] patients fit with their interpretation of what’s
happening in the patient’s mind.

Importantly, Ms Millbank had been critical of the lack
of express consideration of the distinction between
gender identity and sexual identity in a 1995 decision
concerning a young person with physical ambiguities.8
In Alex’s case, it is important to note that the Chief
Justice was alert to the distinction and attentive to the
need for evidence on the question of whether Alex is
an emerging lesbian. He came to the following
conclusion:

Gender identity clinics can only diagnose the condition
using the understandings of gender that exist at this time
and place in history. Feminists like myself envisage a
time beyond gender when there is no correct way to
behave according to body shape. In such a world, it
would not be possible to conceive of a gender identity
clinic. The idea of GID is a living fossil — that is, an
idea from the time when there was considered to be a
correct behaviour for particular body types.”
Her analysis commences from an anti-clinical, instead
political aetiology of the reasons for Alex’s wishes. In
this paradigm, agents of medical intervention perform
“a political function as an arm of male dominance”.
Professor Jeffreys argues:
“The reasons why adult women seek reassignment
surgery stem from the inequality of women, from
male violence and from lesbian oppression. Women
who have been abused in childhood seek reassignment
so that they can escape the bodies in which they
were abused and gain the status of the perpetrator
in order to feel safe. Some want to gain privileges
they perceive to be open to men. And many feel
unable to love women in the bodies of women
because of societal repression and hatred of
lesbians.”
Although she is critical of the Court’s decision as a
“violation of the rights of the child”, logically, it is not a
child-related issue. If I understand her argument
correctly, Professor Jeffreys is equally opposed to
gender-related medical interventions with adults. On
her analysis, the proposed treatment should not be
available at all.
Jenni Millbank, a Senior Lecturer in Law at the University
of Sydney is reported to have responded by explaining
that:
“…in many cultures across the world, including
South Africa and, in the past, rural Albania, families
with no sons appointed girls to the role. She says
eldest girls, known as Albanian virgins, became boys.
They even grew up to take on wives when there
was no male child and were considered culturally
acceptable.

“107.In light of the adamant nature of Alex’s gender
identification and the on-going concern as to how
traumatised he would be if the proposed treatment were
not to otherwise go ahead, I would not delay treatment
merely because of the theoretical risk that Alex is
constructing his self image as “really” male when in
fact he is “really” a female lesbian and will come to see
himself that way over time.
108. It is true that if Alex does shift in his selfperceptions after testosterone has begun being
administered he will have certain irreversible masculine
characteristics. I am satisfied, however, that in the
course of the proposed treatment, which includes
ongoing psychological and psychiatric assistance, there
will be attention to whether there emerges a change in
his self-perceptions which impacts upon the treatment
plan I am asked to authorise.”
I have respect for Professor Jeffreys’ argument and I
don’t discount the pervasive effects of gender
structures as an explanatory principle for how some
people come to believe they have been born into the
wrong body. Her theory does not, however, assist a
court that is required by law to hear applications such
as the one brought for Alex and then make a decision
in an individual case on the evidence that is adduced
within the prevailing framework for understanding a
deep personal distress.
In comparison, I do not have respect for the reaction
of John Flemming, director of the Southern Cross
Bioethics Institute, to the decision in Alex’s case. He
reportedly said:
“If someone said inside her body they didn’t feel
like a human being they felt like a horse, would the
surgeons resculpture accordingly?”9
What a fine, compassionate and ethical analogy - one
which is so very insensitive to the possibility that a 13
year old may be following the media.
It is particularly disturbing to see this disrespectful
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analogy as a public comment from someone reputed
to have a long and active background in the media in
addition to over nearly 35 years as a representative of
first the Anglican and more recently the Catholic faiths10
Some readers may be interested to know that he is the
“foundation President of a Catholic institution of higher
learning” and has played a role in the Vatican’s Pontifical
Academy of Life.11 Perhaps I missed it, but I don’t
recall these qualifications and affiliations being
mentioned in the media.

``Any young person would find it hard to choose a
career at 13, let alone choose a gender. Why can’t
it wait until she’s 18 or 19 when she’s fully an
adult?’’”16

The journalist wrote that Dr Flemming had said that
Alex could reach the age of 30 and bitterly regret what
had been done to her. He also reportedly commented:

Mr Tucci’s analogy with vocational choice is illmatched to a clinical understanding of the significance
of a person’s gender identity and its fit with how one’s
presentation to the world is a core self-organising
principle. Inspection of the reasons for judgment show
the lengths that Alex has been prepared to go and the
distress he has suffered in order to hide and deny the
physical reality of a body that is to him a fundamentally
“wrong” representation of his sense of who he is.

“She’d almost certainly be sterile,” he said. “A girl
of 13 is not legally allowed to have sex.”

The sensitive editorial in The Age demonstrated a
welcome insight:

Let’s allow for the possibility that these two sentences
may have been quoted in a way that took them out of
context. The first remark is a clinical matter that
requires a medical training that doesn’t appear to be
within the area of the Director’s expertise. The issue
was, however, within the field of speciality of the head
of a children’s hospital gynaecology department who
gave evidence in Alex’s case.

“Adolescent unhappiness, by definition, is not
measured by an adult perspective on life and
sometimes what an adolescent may think of as
unbearable would not seem so to an adult. But,
precisely for that reason, anyone who must deal
with an adolescent’s misery needs to consider very
carefully what the consequences of disregarding
it may be.”17

The second statement is downright irrelevant to the
question of identity. Then again, maybe surprisingly,
he was using the term “sex” to emphasise that he was
denying Alex an identity rather than using the word to
describe physical intimacy. Either way, it’s bad logic
or bad principle.12

Just a Stage
“Ray Campbell, a Catholic spokesman on bioethical
issues, said the condition should be treated with
psychotherapy and not such drastic measures as
surgery because it was a ``stage a large percentage
pass through’’.”13
One only had to reach the first third paragraph of the
judgment to see that there was no suggestion of surgery
for Alex.14 Nor did the evidence indicate it was a phase
that Alex or other diagnosed children and young people
are likely to “pass through”. For that, one had to read
up until the middle of the reasons.15
It is true, however, that one strand of criticism from
those who do not seem to outright condemn the
availability of medical intervention has concentrated on
Alex’s age. For example:
“Social psychologist and chief executive of the
Australian Childhood Foundation Joe Tucci said:

And why can’t Alex just wait?
The Chief Justice made the following compelling
findings on the evidence:18

• “The evidence speaks with one voice as to the
distress that Alex is genuinely suffering in a body
which feels alien to him and disgusts him,
particularly due to menstruation. It is also
consistent as to his unwavering and profound wish
to present as the male he feels himself to be. The
possibility that Alex is an emerging lesbian has been
considered but not accepted by the two expert
psychiatric witnesses who have assessed him.”

• “The prognosis for behavioural intervention to
change Alex’s self-image and behaviour is poor.”

• “The proposed treatment is uniformly
recommended by the expert witnesses. It is in
keeping with Alex’s wishes and will facilitate his
socialisation into his chosen identity from the outset
of his secondary schooling. In the past, Alex has
been depressed and self-harming when he has
thought that his deep wish to present as male has
not been taken seriously. Those who know him
well are supportive of the treatment that is proposed
and concerned about self-harming conduct if he is
unable to embark on the proposed treatment.”
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• “…I am satisfied that Alex has the capacity and
indeed does in fact know the side effects that may
arise and further that he wishes the proposed
treatment with knowledge of such risks. The social
implications of the proposed treatment are that Alex
will face challenges in his chosen identity in respect
of peer relationships, possible bullying and
ostracism, but I am satisfied that impressive steps
have been taken to anticipate such risks.”

• “On the other side of the balance, if treatment is
not permitted, there is consistent concern that Alex
will revert to unhappiness, behavioural difficulties
at home and self-harming behaviour. Socially, he
will be significantly ill at ease with body and selfimage during his period of adolescent development
until he is competent to make his own treatment
decision. Transition into a male public identity will
be more difficult than if it occurs at the
commencement of secondary school.”

• “I refer to the risks I explained in the previous
paragraph and elsewhere in this judgment. Apart
from these immediate and direct consequences, I
would also be concerned that his education and
residential arrangements and his developmental
socialisation would be jeopardised to his long term
detriment if authorisation of the proposed treatment
were refused.”

• “One important risk that Alex himself
understands is that he will need to continue the
hormonal treatment and may as an adult wish to
have further interventions, all of which will require
payment. The evidence persuades me that
appropriate arrangements are in place for any
transfer of the medical management of his case,
and that Alex will have access to the caregiver
payments which his aunt has set aside for him to
meet the costs of continued treatment after the
Applicant’s guardianship comes to an end.”
Columnist Andrew Bolt reproached the decision from
an angle which blended Alex’s age with his troubled
life history.19 In The Herald Sun he candidly reminded
his readers, “I didn’t hear all the evidence” and “I’m
no expert” and wondered whether Alex’s desire to
change was borne of emotional wounds due to factors
such as the devastating early loss of his father and an
icy, later abandoned, relationship with his mother - all
of which combined to bring about: the involvement of
child protection services, a children’s court, and an
order placing Alex under state guardianship. Two days
later a further version was published in The Courier
Mail in which Mr Bolt added:
“I have read Chief Justice Alastair Nicholson’s

judgment and it alone proves to me Alex was not
born in the wrong body at all.”20
A very bold and brazen bolt indeed by a non-expert
who was not privy to the evidence.
Mr Bolt said in both articles that he was scared by the
decision and the process by which it was reached:
“Nicholson even noted with apparent pride that
instead of holding the usual adversarial hearing, in
which witnesses would be challenged hard, he’d
held an ``inquisitorial’’ one, more like ``an orderly
discussion’’. He’d even chatted to Alex privately,
and in confidence.”
An opinion piece by The Honourable Travis
Lindenmayer, a retired Judge of the Family Court
responded to these concerns.21 He explained that the
judgment showed that two types of experts were
involved in the case: some had been personally involved
giving medical and psychiatric treatment or counselling
to Alex. In addition, two internationally renowned
specialist psychiatrists, independent of the treating
physicians were asked to look at the diagnosis and
treatment specifically for the hearing. He said the
judgment showed that Alex’s traumatic family history
was clearly known by the Court and the experts and
went on to say:
“The obvious question was whether Alex’s
longstanding and profound hatred of having a girl’s
body was just a product of that history — one that
could be counselled away.
The experts decided it wasn’t and couldn’t. They
agreed Alex was indeed one of the rare cases of a
person trapped in the wrong body.
Expert agreement is not proof of collusion.
It shows that Alex’s symptoms were classic when
measured by the accepted criteria for assessing
young people with this problem.
The experts were also very conscious that there
was a small chance that young people like Alex
might change their mind, hence the staged method
of treatment and specialised counselling.”
As to the hearing process used (very similar to that
which is being formally piloted for children’s cases
generally in the Sydney and Parramatta Registries of
the Family Court),22 Mr Lindenmayer reminded readers:
“First, it has to be remembered that an independent
lawyer was appointed to represent Alex’s best
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interests in response to the application.
The lawyer did not act on instructions in the way
that lawyers do for adults and had to make up his
or her own mind about the evidence and what
needed challenging.
Second, the use of a less adversarial approach does
not mean the experts were unchallenged.
The judgment explains that more testing than usual
took place because as well as questions from the
parties’ lawyers, experts were asked to comment
on each other’s opinions.
Also, the judge seems to have been more involved
in questioning the evidence than in a standard trial
where the parties control what material is placed
before the court.
He even directed that the court receive more
evidence than was originally brought by the parties.
Finally, it is correct that the judge met the child.
The law allows this and rightly so.
Why shouldn’t a judge making a very serious and
unusual decision speak to the young person who
is described in all the reports? Wouldn’t anyone
charged with such a heavy responsibility?”
Mr Lindenmayer’s conclusion brought the inherently
vexed role of a judge in a real-life case such as Alex’s
into sharp and poignant relief:
“Family Court judges are legally obliged to hear
cases such as Alex’s precisely because there is a
grave risk that a wrong and irreversible decision
might be made.
As with a good parent faced with hard choices,
only time will tell if this judge was right.
If Alex had been refused treatment and committed
suicide, there would still be questions and criticisms,
just very different ones.
And death is absolutely irreversible.”23

What does it take?
“Nobody has the right to be
The judge of what is right for me
Tell me if you can
What makes a man a man.”24
A different arm of the law has a role to play in Alex’s

life - the Legislature and the statutes it passes governing
entries on a birth certificate.
The Court’s orders allowed Alex to enrol in school under
a male first name. It also gave approval for an
application to make the same change to the name
recorded on his birth certificate.
Although the Court was not asked to make orders
concerning an amendment to the record of Alex’s sex
on the birth certificate, the Chief Justice’s judgment
observed that most parts of Australia require people
seeking such a change to have undergone surgery. The
Judgment urged those States and Territories to
“reconsider their position” and described the
requirement of surgery as “inconsistent with human
rights”. The Chief Justice said:25
“A requirement of surgery seems to me to be a
cruel and unnecessary restriction upon a person’s
right to be legally recognised in a sex which reflects
their chosen identity and would appear to have little
justification on grounds of principle.”
The judgment was also astute to the concern that a
requirement of surgery may impose a greater burden
on people seeking to transition to a male public identity,
one that might amount to discrimination:
“234.
The requirement of prior surgery in order
to establish the fact that a person is a man for the
purposes of a valid marriage was questioned in the
Re Kevin cases (supra): see particularly In Re
Kevin (Validity of marriage of transsexual) (No 2)
at pars 382-388. The Full Court there also noted
(at par 386) the submission of the [Human Rights
and Equal Opportunity] Commission that the
efficacy of surgical intervention is more problematic
where the transition is from female to male. Senior
Counsel for the Commission in that case said:
“…in the circumstances of this case, it is worth
accepting that surgical intervention in relation to
the removal of gonads maybe relatively straight
forward, surgical intervention for a male to female
transsexual person in relation to the construction
of a vagina may be common place, surgical
intervention which requires the construction of a
penis is much more problematic and even where it
takes place may or may not give rise to something
which would be readily accepted as a penis of a
sexual kind which has a particular sexual function.”
Of this, the Chief Justice commented:
“235.
If one accepts such a submission, a
requirement of surgery is not only generally
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inconsistent with human rights. The requirement
is more disadvantageous and burdensome for
people seeking legal recognition of their transition
from female to male than male to female.
Expressed in this way, there is an additional
objection to surgery as a pre-requisite; the
requirement of surgery is a form of indirect
discrimination.”
The Chief Justice drew a distinction between two
legal schemes in Australia for the change of birth
certificates:

accepted, an amendment deleting surgical intervention
as a pre-requisite.
If that happened, it would make for good politics, good
media, and good human rights.

Endnotes
1 The judgment Re Alex: Hormonal Treatment for Gender Identity
Dysphoria [2004] FamCA 297 is available at http://
www.familycourt.gov.au/judge/2004/pdf/realex.pdf

His Honour’s orders

carry no greater weight than any other single judge of the Court hearing a
first instance application.

n

one requires a Magistrate or a Board to
make a finding of fact but does not make
surgery a pre-requisite (seen in Western
Australia and South Australia), which he said
was “more consistent with human rights” than;

2 Section 67ZC Family Law Act 1975 which gives statutory effect to the
High Court’s decision in Secretary, Department of Health and Community
Services v JWB and SMB (1992) 175 CLR 218 (Marion
’s case). The welfare jurisdiction is conferred on the Court for special
medical decisions where, as the Chief Justice found (at paragraph 168 of
the judgment):

n

one is an administrative scheme wherein
the applicant must have had surgery to be eligible
for the changed birth certificate (found
elsewhere except Victoria).

“…the evidence does not establish that Alex has the capacity to decide
for himself whether to consent to the proposed treatment. It is one thing for
a child or young person to have a general understanding of what is
proposed and its effect but it is quite another to conclude that he/she has
sufficient maturity to fully understand the grave nature and effects of the
proposed treatment.”

Prior to the publication of the judgment in Re Alex, the
media reported that Victoria was drafting laws to
recognise change of sex on birth certificates.26 At that
stage, it was not clear whether surgery would be a
requirement. Subsequently, the State Government has,
in fact presented a bill to Parliament – the Births, Deaths
and Marriages (Amendment) Bill 2004, and it contains
a pre-requisite of “surgery”. The accompanying
Explanatory Memorandum states that the bill:

3 See paragraphs 222-223 of the Judgment. In Herald Sun, Page 021 (Fri
16 Apr 2004) “A girl betrayed”, Andrew Bolt was incorrect to write of
the Commission as a witness. Paragraph 13 of the Judgment states: “The
Commission indicated that it would confine itself to making submissions
on the human rights principles applicable to the case and would not seek
to be heard in respect of the evidence specific to Alex.”
4 The Mercury, Hobart, Page 022 (Fri 16 Apr 2004) “PM may intervene in
sex-change case”
5 See the discussions in Re McBain [2002] HCA 16 available at

“Inserts a new definition of “sex affirmation
surgery” into section 4(1) of the Births, Deaths
and Marriages Registration Act 1996. “Sex
affirmation surgery” is defined to mean a surgical
procedure involving the alteration of a person’s
reproductive organs carried out for the purpose of
assisting the person to be considered to be a member
of the opposite sex.” 27
In light of the comments in the Chief Justice’s
judgment, it is surprising that virtually no media attention
has focussed on this Victorian development, 28
particularly as the pre-Alex media article indicated that
an earlier stance put to the State Government had not
necessarily involved a surgical requirement.29 Perhaps,
optimistically, it is just that the media is waiting for the
bill to come to the stage of debate.

http://www.austlii.edu.au/au/cases/cth/high_ct/2002/16.html.
6 The Australian, Page 009 (Mon 19 Apr 2004) “Sex change urged by
gender bias”
7 The Australian, Page 011 (Fri 16 Apr 2004) “Search for true identity”.
An interview with Ms Millbank on the case of Re Alex can be found at
http://www.abc.net.au/rn/talks/8.30/lawrpt/stories/s1090024.htm
8 Re A (1993) FLC ¶92-402: see J. Millbank (1995) “When is A Girl A
Boy? Re A (A Child)” 9 Australian Journal of Family Law, 173.
9 The Australian, Page 003 (Thu 15 Apr 2004) “Sex change teenager
`needs help not surgery’”
10 See http://www.lifeweek.org/Rev_Dr_John_Flemming.php
11 See also http://www.campion.org.au/Campion_President.htm The
Board Chairman of Campion College is Mr. Joe de Bruyn.
12 The editorial comment of The Australian was unmistakably unable to

When it does, it would be a welcome advance if the
minority opposition Liberal and National parties in
Victoria were to grill the Government on why it chose
the more invasive of the two statutory models. Better
still would be if they were to move, and the Government

comprehend that the laws governing Alex’s age of consent to the act of sex
have nothing to do with his need to realign his body: “The fact that the
law forbids Alex to have sex but will permit her to begin to change her
gender beggars belief.”, The Australian, Page 012 (Thu 15 Apr 2004)
Editorial “Child gender change takes the law too far”.
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13 Courier Mail, Page 003 (Thu 15 Apr 2004) “Judge hits outdated state
laws on gender”
14 Paragraph 3 of the Judgment states: “No surgical intervention is
sought or indeed contemplated by any of the parties or witnesses while
Alex is under the age of at least 18 years.” The judgment was available
from the Family Court of Australia’s website within an hour of being
handed down on 13 April 2004.
15 See paragraph 118 of the Judgment.
16 The Australian, Page 003 (Thu 15 Apr 2004) “Sex change teenager
`needs help not surgery’”
17 The Age, Page 12 (Thu 15 Apr 2004) Editorial “The court, a child
and a change of gender”
18 At paragraphs 205-211 of the Judgment.
19 Herald Sun, Page 021 (Fri 16 Apr 2004) “A girl betrayed”
20 Sunday Mail, Page 014 (Sun 18 Apr 2004) “Why I think sex-change
‘Alex’ is a profoundly betrayed young woman”
21 Herald Sun, Page 018 (Tue 27 Apr 2004) “How a judge rescued
Alex”
22 D. Sandor (2004) “A more future-focussed approach to children’s
hearings in the Family Court” Australian Journal of Family Law,
forthcoming.
23 Herald Sun, Page 018 (Tue 27 Apr 2004) “How a judge rescued
Alex”
24 Mark Thomas of QUT observed the Full Court proceedings in
In Re Kevin and prepared a paper, A Paradoxical Heteronormative
Phoenix: Images of Gender in Re Kevin, Mediating Law: Theory,
Production, Culture in which he reminded us of Charles Aznavour’s

PUNISHED NOT PROTECTED
PUNISHED NOT PROTECTED is an educational
documentary series in four parts (on one tape) featuring the
views of leading Australians
including Malcolm Fraser, Dr
Louise Newman and Father
Frank Brennan on the effects
of government policy on
asylum
seekers
and
temporary protection visa
holders. The participants are
open in their criticisms of
current government policy
and the lack of momentum to
move on an alternate, more
just and humane policy.
These citizens suggest that
current policy contravenes
human rights conventions and
they make clear Australia’s responsibilities in relation to
international law and asylum seekers.They challenge all
Australians who ignore what is happening and suggest they
speak out against those who are denying Australia’s protection
to people fleeing war zones, torture and persecution. These
forceful views are brought into sharp focus by heart rending
first hand accounts by several courageous asylum seekers
who share their experiences.Educators and students of legal
studies, geography, global politics and society and culture
will find factual answers to many of the questions raised by
myths put forward by the government and expressed in the
media. International human rights are explained in conjunction
with international law. Australia’s role as a ‘good international
citizen’ is questioned.The global challenges, the social impact
on Australian society and the need for justice and leadership
in solving the plight of refugees are all reviewed through the
eyes of leading Australians.

famous song and its pertinent lyrics.
25 Paragraph 237 of the Judgment.
26 The Age “State to Move on Transsexual Status” available at http://
www.theage.com.au/articles/2004/03/03/
1078295446973.html?from=storyrhs
27 The circulation print of the bill and the explanatory memorandum are
available at http://dms003.dpc.vic.gov.au/pdocs/bills/B01906/
index.html On the face of it, there would seem quite some room for
discretion as to what would satisfy the definition. The definition does
not appear to require genital reconstructive surgery.

Major funders and supporters include: Amnesty
International, ChilOut, Just and Fair Asylum OXFAM Community
Aid Abroad, the NSW Teachers Federation, the
CatholicEducation Office, Independent Education Union, NSW
Labor Council and many others, including corporate donors and
REMO General Store.The study guide is available at http://
www.roninfilms.com.au/related/2391222462-0.pdf
May 24 screening - Melbourne residents are invited to
attend an upcoming screening of this video with introduction by
Julian Burnside at the Australian Centre for the Moving Image.
Proceeds from this screening will help cover costs of this film
and support the work of Show Mercy, a non-profit charitable
organization, helping to raise public awareness about the rights
and treatment of asylum seekers in Australia.

28 Announcement of the bill was embedded as a single line in a short
article informing readers of two other bills to permit the appointment of
part time magistrates interstate lawyers as Supreme Court judges: The

The study guide is available online at:
http://www.metromagazine.com.au/metro/frm.htm?highlight=2

Age (Fri 23 April 2004) “Part-timers on the bench” available at http://
www.theage.com.au/text/articles/2004/04/22/1082616263150.html
29 The author is a member of the Victorian Attorney-General’s Advisory
Committee on Gay, Lesbian, Transgender and Intersex Issues on behalf of
DCI-Australia. The policy terms of proposed legislation are decided by

VIDEO AVAILABLE FOR SALE with study guide from:
RONIN FILMS: http://www.roninfilms.com.au/ Email:
orders@roninfilms.com.au
Postal orders: PO Box 1005, Civic Square, Canberra ACT 2608,
AUSTRALIA
Tel: 02 6248 0851/ Fax: 02 6249 1640

the Cabinet of the Victorian Government.

For further information:
smercy@bigpond.net.au
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Re Alex “Through a Looking Glass”
By Rachael Wallbank

Introduction
I am grateful for Danny Sandor’s generous invitation
to write an article for your journal in response to his
own entitled “Sex and Drugs and Media Roll – The
Family Court’s Decision in Re Alex”: especially as
Danny is aware that I have some significant criticisms
of that decision. My title seeks to adopt the same
perspective as that of Danny’s, though in truth, while
the response of media and others, and the court itself
for that matter, to Alex’s predicament is of significance,
the primary issue of importance is the human rights of
children, young people and adults with transsexualism
I am a woman of transsexual background, a parent
and an Accredited Specialist in Family Law. I conducted
the Re Kevin2 case against the Attorney General for
the Commonwealth of Australia which arguably
resulted in the most authoritative decisions to date on
transsexualism in both Australian and international
jurisprudence. I told my father of my own female being
(and hence my transsexualism) when I was about 5
years of age, but through fear and ignorance I was
only to commence to undertake the medical procedures
Alex has sought with such determination (sex
affirmation treatment – including hormonal treatment
and surgery) when I was 38 years of age in early
1994. I transitioned public sexes on 4th July 1994. That
delay caused significant suffering to me as well as
others.
While my ‘looking glass’ or perspective is different
again from that of Danny’s and from those whose
opinions he reviews in his article, like Danny I believe
that much of the recent debate about transsexualism
and sex affirmation treatment in Australia is informed
by either self-interest, fundamentalist religious reaction
and plain ignorance; founded upon a cultural fear of
difference concerning sexual formation and sexuality.
As Justice Chisholm found (and as the Full Court of
the Family Court of Australia confirmed) in Re Kevin,
after considering the Australian and international
expert evidence on the subject present in that case
and a number of others, transsexualism is nothing more
or less than a natural variation in human sexual

formation, a form of intersex, which has a well
established treatment regime for those who
experience the condition. This treatment regime
includes hormonal and other treatment to delay
puberty, the administration of hormones to readjust
the body’s hormonal balance and modify secondary
sexual characteristics as well as surgery to modify
the sexually differentiated features of the body;
including the internal and external genitalia. The
treatment is rehabilitative in nature and purpose rather
than imitative. The treatment should also include
where appropriate, and especially in the young, the
preservation of the ability to procreate.
Given the ignorance of the medical profession as a
whole in respect of transsexualism and the deep
cultural prejudice which exists in respect of people
with transsexualism, the omission of this aspect of
treatment is no surprise. As a member of NSW
Health’s Expert Committee dealing with
transsexualism, I expect one of our key proposals to
government will be an education program for medical
practitioners. Except at the highest level of worldwide
expertise, transsexualism is still primarily the medical
preserve of psychiatrists and psychologists who cling
to various discredited and misconceived mental illness
explanations for transsexualism. Regrettably, that
misconceived perception of transsexualism dominates
Re Alex from the very title of the case to the public
policy pronouncements concerning the re-assignment
of legal sex as determined by birth certificate
legislation with which it ends.
I realise how critical that must sound to those involved
in the case. Yet a clear perception of Re Alex from
the human rights perspective of a person who has
experienced transsexualism as well as from a
jurisprudential perspective, and free from the
constraint and limitation of the evidence available to
the Family Court of Australia in the case, demands
such comment. Balance demands that I
simultaneously acknowledge that for Alex, Chief
Justice Nicholson’s decision represents the best
chance yet Alex has had to live a healthy and peaceful
life. I commend Alex for his extraordinary courage
and determination in pursuing his truth and his human
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rights and I commend those who assisted him to obtain (alone) as assessed at birth (only) as espoused by
them.
the judgment of His Honour Mr Justice Ormrod in
Corbett. The Corbett decision also established the
unfortunate legal precedent for treating people with
Re Kevin
transsexualism differently from those who
Re Kevin was both a turning point, and a culmination, experienced other types of intersexual conditions;
in the history of the development of the human rights even where the same or similar life/human rights
of people with transsexualism, their families and loved issues, such as the need for a declaration of the legal
ones; both domestically and internationally. I said sex of an individual or the right of an individual to
3
publicly at the time that the decision demonstrated the marry, was involved.
significant capacity of the Australian justice system to
manage difference. In Re Kevin, the Applicant
husband and wife successfully contended that,
notwithstanding the husband’s transsexual background,
the husband was entitled to be married as a man
because he was a man within the meaning of that
expression in section 46(1) of the Marriage Act and
section 43 of the Family Law Act at the time of his
marriage. Justice Chisholm’s original decision, granting
a Declaration of Validity of Marriage was delivered
on 12thOctober 2001. The appeal before the Full Court
of the Family Court of Australia was heard on 18th
and 19th February 2002. The Full Court consisted of
their Honours Chief Justice Nicholson and Justices
Ellis and Brown. The Full Court of the Family Court
of Australia delivered its decision on 21st February
2003. In its judgment, the Full Court dismissed the
appeal by the Attorney General for the Commonwealth
of Australian, thoroughly reviewed the applicable
evidence and legal issues and strongly affirmed the
original decision.
Re Kevin declared the law of Australia to the effect
that the question of whether a person is a man or a
woman for the purpose of the marriage law of Australia
is to be determined as at the date of the marriage, that
there is no rule or presumption of Australian law that
the question of whether a person is a man or a woman
is to be determined by reference (only) to
circumstances at the time of the person’s birth and
that the answer to the question of whether an individual
was a man or a woman for the purposes of the
marriage law of Australia involved a subtle
determination taking into account of all the relevant
sex differentiating facts and circumstances of the
individual; both personal and social. Anything to the
contrary in the English decision of Corbett –vCorbett (orse Ashley) [1971] P83 (“Corbett”) was
declared not represent Australian law. It was the
Attorney General for the Commonwealth’s contention
in the case that the question of whether a person is a
man or a woman for the purposes of the marriage law
of Australia should be determined pursuant to the
reasoning and the test of the congruence of an
individual’s gonads, genitalia and chromosomal features

As was noted by the Full Court in Re Kevin, not only
did the expert evidence in that case, and all the recent
cases dealing with the issue world-wide, contradict
the mental illness/psychological explanation for
transsexualism, support the biological explanation and
thus contradict the Corbett-style distinction between
so-called ‘physical intersex’ and ‘brain-body intersex’,
but the 2001 English decision of W v W demonstrated
the logical and ludicrous result of the continued legal
application of the distinction where aged shady
memories of minor irregularities of infant genital
formation, such as a temporarily undescended testis,
could determine whether an individual was or wasn’t
able to be diagnosed as experiencing intersex or
transsexualism and, hence, whether an individual
could, or could not, marry in her or his conclusively
affirmed sex.

Terminology
There are basically three explanations advanced by
medical science and psychiatry for the cause of
transsexualism:4
1. The Biological Theory – whereby observations
on the sexual dimorphic character of the brain in
animal studies (and lately some human studies)
proposes that the human brain differentiates as to
either the male or female sex in the same way as the
other sexually differentiated aspects of the human
body such as the genitalia;
2. The Non-Conflictual Psychological Theory where transsexualism is seen as a pathology (a mental
illness, confusion or disturbance of a normal
psychological development of sexual or gender
identity) where gender identity is precociously fixed
and untreatable except by assisting the sufferer to
live with the pathology from which he/she suffers;
and
3. The Conflictual Psychological Theory - where
transsexualism is seen as a pathology (a mental
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illness, confusion or disturbance of a normal
psychological development of sexual or gender
identity) where gender identity is not fixed and
continues to remain ambiguous throughout
development and is thus treatable by psychotherapy;
Transsexualism as a particular category of pathology
or mental illness (“gender dysphoria syndrome”) was
included in the United States of American
Psychiatrist’s Diagnostic and Statistical Manual of
Mental Disorders, edn III (DSM-III) in 1980, but was
then removed from the DSM-IV in 1994 when it was
assimilated into the more general category of sexual
and gender identity disorders. This significant change
in the way psychiatry perceived transsexualism
coincided with the removal from the DSM (after
significant political and medical lobbying) of
homosexuality as a pathology or mental illness or
disorder.5 The DSM-IV changed the professional
psychoanalytic view that there was a difference
between transsexualism and gender dysphoria/gender
identity disorder and provided new differential
criterion now applying to children and to adults
experiencing transsexualism.
As a consequence of this alteration to the DSM,
people who experience or exhibit all types of nonnormal behaviour in respect of sexual and/or gender
expression are now regrouped together in DSM-IV.6
In particular, this change to the DSM IV enable
psychiatry to continue to ‘legitimately’ treat (try to
change to heterosexual) homosexual children whose
parents find their behaviour unacceptable; even
though adult homosexuality is no longer able to be
legitimately treated as a mental illness.

rights groups, people with transsexualism and members
of the medical profession to remove transsexualism
from the DSM as was achieved with homosexuality.
Certainly, people with transsexualism will tell you they
have never had gender dysphoria or any confusion or
unhappiness with or between their sexual or gender
identities. On the contrary the experience of
transsexualism is the experience of certainty and
congruity as to both one’s sexual and gender identities
in spite of all else; including the efforts of wellmeaning misconceived psychological treatment.
It is fundamentally at odds with the way a person with
transsexualism sees self and the world, and biology,
to assert that genitalia or chromosomes determine a
person’s sex and that therefore Alex’s desire is to be
of the ‘opposite sex’. Alex is asserting or affirming
his male sex, as he knows it to be. If Alex is sane and
otherwise suffers from no mental ill health or
delusional condition, then his affirmation of his male
sex is the best evidence of his unalterable life-long
brain-sex that medical science or anyone else is going
to be able to find with present technology. This evidence
of brain-sex would be enough to medically justify
hormonal treatment and genital sex re-assignment
surgery if Alex had had some small abnormality to his
genitalia or chromosomes and was thus diagnosable
as ‘physically intersex’.

Phenomena such as transsexualism, which
demonstrate human difference and/or diversity and/
or disability, generate strong fear/shame/blame
responses in people and tend to be first dealt with by
the dominant culture with mystification, ridicule and
blame. Hence, the once popular media portrayal of
drag queens as representative of people with
No wonder then that psychiatrists are able to say (as transsexualism and the current confusion between
they do in Re Alex) that they do not know how a transvestism/transgender expression and
‘gender dysphoric’ child or a child with ‘gender transsexualism. Further, while the biological ‘brainidentity disorder’ will develop and that there is no sex’ explanation for transsexualism has been accepted
guarantee that a child with ‘gender identity disorder’ amongst experts in the field of transsexualism as
will turn out to experience transsexualism in providing the only cogent explanation for the
adulthood; given that the criteria for the diagnosis of phenomenon, some members of the mental health
‘gender dysphoria’ and ‘gender identity disorder’ community still cling to the outdated and discredited
contained in the DSM IV includes children with mental illness explanation for transsexualism; usually
severe mental disorders, those who merely transgress evidenced by the use of terminology such as ‘gender
accepted norms of gender expression such as those dysphoria’ and ‘gender identity disorder. The same
who exhibit transgender/cross-dressing behaviour, folk also generally prefer to use the generalised terms
those children who are homosexual as well as those ‘transgender’ and ‘gender’, rather than
who experience transsexualism.7
‘transsexualism’ and ‘sex’, respectively.
As a person with transsexualism, I deplore the
inclusion of transsexualism in the DSM IV or its
categorisation as a pathology or mental illness. There
is a developing campaign supported by diverse human

You will notice the difference in language concerning
transsexualism between that used in this article and
that used in Danny’s article and the Re Alex
judgement; including by the medical practitioners who
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gave evidence in that case.

medical or legal reasons to undertake such surgery.
Such a provision would cater for the current
circumstances in which Alex finds himself. Further,
given equal rights alone are acceptable from a human
rights perspective, such surgery-dependent laws for
the reassignment of legal sex are consistent with the
demands of people with transsexual backgrounds to
compete in competitive sport and participate in all
aspects of their lives in their affirmed sex without
the kind of discriminatory exceptions as imposed by
current Australian State legislation as well as the
misconceived United Kingdom ‘Gender Recognition
Bill’.

In Re Kevin there was an apparent appreciation by
the Family Court of Australia that biological sex is multidimensional and is ultimately determined by the sexual
differentiation of the human brain; rather than by body
parts such as external genitalia and that a person’s
legal sex (as per their birth certificate) can be different
from their predominant biological or innate sex (as per
their ‘brain sex’) as well as their common law sex as
determined by a court. Our society has now begun to
understand transsexualism and some other traditionally
known intersex conditions, to appreciate the life
experience of the people who live with these conditions
and that such conditions are nothing more or less than In the circumstances, it is helpful at this point to
natural variations in human sexual formation.
include a number of definitions, explanations and a
discussion of the terminology used throughout this
The logical next step is to distinguish an individual’s article and in Re Alex in order to clarify meaning8:
gender expression (or gender identity) from the
individual’s sex (or sexual identity) and to appreciate
• The human brain differentiates as to sex
that both are different again from an individual’s
(“brain sex”, “mental sex” or “innate sex”) in
sexuality as indicated by the terms “homosexual”,
the same fundamental way as the other sexually
“bisexual” and “heterosexual”. These distinctions,
differentiated features of the human body; such
present in Re Kevin, are absent in Re Alex.
as the gonads and external genitalia9. The brain
sex of an individual develops as a biological
Also absent from Re Alex (and absent from the
process independently of the individual’s other
submissions of the Human Rights and Equal
sexually differentiated features. Before the
Opportunities Commission) is a recognition of the
process of brain sex differentiation was
essential need of an individual who experiences
appreciated, such innate knowledge of one’s sex
transsexualism to affirm his or her innate sex by
was commonly referred to as “psychological
undergoing conclusive sex affirmation procedures
sex”. In so doing, and in some circumstances,
(including surgery). It is often difficult for people
this ignorance enables or permits mere physical
without transsexualism to appreciate, but a person with
characteristics of bodily formation, such as the
transsexualism requires such genital surgery as an
genitalia, to be given greater weight in determining
essential medical treatment in order to attain a sexually
an individual’s legal sex or common law sex than
harmonised mind/body state. Such surgery is not
the individual’s brain sex;
optional for a person with transsexualism.
Transsexualism, unlike the conditions ‘gender
• In the absence of mental ill health, an
dysphoria’ and ‘gender identity disorder’, does not
individual’s brain sex is the sex which the
have degrees of experience. Surgical and other
individual perceives the individual to be (self
essential medical treatment for transsexualism, as for
perception, or knowing, of one’s innate sex);
other corrective surgery for other forms of intersex,
should be funded by the state.
• Transsexualism is the predicament
experienced by an individual when the sex
Once surgery for transsexualism is put in its proper
generally indicated by the sexually differentiated
perspective, then it is easier to appreciate that having
features of the individual’s body or phenotype (and
legal sex reassignment to secure the issue of an
hence the individual’s external genitalia and the
appropriate Birth Certificate and to secure the right of
legal sex consequently first assigned to that
accurate non-discriminatory identity and full
individual) are incongruous or at odds with the
uncompromised legal rights in the individual’s affirmed
individual’s innate or brain sex.10
sex should sensibly (from medical, legal and social
justice perspectives) be dependent upon conclusive sex
• Medical science now recognises that
affirmation surgery having taken place. Such laws need
transsexualism is a form of intersex; 11 The
to provide compassionate exception provisions for
Macquarie Dictionary defines intersex as “an
people with transsexualism who are unable due to
individual displaying characteristics of both the
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male and female sexes of the species. 12
Transsexualism is readily diagnosed by medical
practitioners familiar with the predicament and is
a biological predicament of human sexual
formation (and not a psychological one).13
• Thus, it is both factually and scientifically
accurate to assert that transsexualism is a form
of intersex and that it is now recognised in medical
science as such. Transsexualism describes a
condition in which an individual experiences the
exquisitely difficult predicament of having a brain
which has sexually differentiated to one sex while
having the balance of his or her body sexually
differentiated to the other sex. It is now accepted
‘best medical practice’ that where an intersex
condition is detected at or near birth then the
assignment of that individual’s legal sex should
be postponed until, or such assignment takes
place on a provisional basis only to be later
affirmed or reversed on the basis of, the disclosure
or affirmation by the individual of the individual’s
innate or brain sex;14
• The only successful remedy for the
predicament of transsexualism is to medically and
surgically harmonise the sexually differentiated
features of the individual’s body with the
individual’s innate or brain sex so that the
individual can experience sexual unity and peace.
The Macquarie Dictionary defines ‘transsexual’
as “one who has undergone a sex change
operation”; indicating that aspect of
transsexualism that distinguishes it from
transgender/transvestism/cross-dressing and
other such psychological phenomena.15 In the
past, most people with transsexualism did not
seek surgery until compelled to later in life or selfdestructed without it due to the impact of cultural
shame ostracism as well as the general the
difficulty and expense of obtaining sex affirmation
treatment. This rehabilitative treatment,
conclusive sex affirmation treatment (also
somewhat inaccurately called sex re-assignment
surgery or SRS), properly undertaken, involves a
program of hormone treatment, the optional
preservation of reproductive capacity,
psychological support and irreversible surgery to
one or more of an individual’s sexually
differentiated bodily features; including the
internal and/or external genitalia. Aspects of
hormone treatment alone secure irreversible
changes to the body.
• The nature and extent of such treatment differs

between affirmed females and males with
transsexualism. Such conclusive or irreversible
treatment is rehabilitative and, therefore, does not
require results that are either cosmetically or
functionally perfect or complete in order to be
considered successful;16
• Australian society generally perceives and
requires its members to be either male or female.
Different cultures associate certain distinctive
characteristics of dress and behaviour with each
of the two sexes from time to time. Gender is a
cultural construct of sex. An individual’s gender
or gender expression is the cultural perception of
the individual’s expression of sex; be that male,
female or otherwise. A person’s Gender
Expression, Gender Identity or presentation can
signal to others not merely the sex to which that
individual belongs, but complex permutations of
femininity and masculinity and other reaching
across and beyond the culturally conceived gender
continuum.17
• Transgender can be used as a word
encompassing anyone with “issues” associated
with gender expression; be they gay or straight
cross-dresser, drag queen, gender liberationist or
people with transsexualism. In this guise the word,
though politically correct and safely imprecise, is
almost useless. The word “transgender” was, in
fact, coined by cross-dresser Virginia Prince in
the United States of America to distinguish a
transgender person, who had no compelling need
or desire to permanently and significantly change
or alter their body but who wished to live out a
gender expression contrary to their sex, from a
person who experienced transsexualism. 18
Transgender is most clearly seen as a behavioural
or psychological phenomenon where an
individual’s gender expression (gender identity) is
at odds with their brain sex (sexual identity).19 For
transgender people no fundamental incongruity or
conflict exists between the sexually differentiated
features of the individual’s body and the individual’s
brain sex and legal sex. Hence, even while
expressing a contrary gender the transgender
individual does not need, require or desire
conclusive sex affirmation treatment in order to
bring his or her body into sexual harmony with his
or her mind. Transgender individuals express
gender contrary to their assigned sex without a
desire to physically affirm a sex contrary to their
assigned sex.20 Many people do the same thing
on an occasional basis. Most people with
transsexualism are conservative in their gender
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expression, but some people with transsexualism
also express gender in a transgendered way.
• It is sometimes forgotten by those who would
confuse transsexualism and transgender (and
consequently advocate that there should be no
precondition of bodily reformation by conclusive
sex affirmation treatment associated with the
reassignment of legal sex or the recognition of
common law sex) that people who experience
transsexualism will undergo, and historically have
undergone, conclusive sex affirmation treatment
irrespective of the law or legal consequence.
People who experience transsexualism undergo
such treatment, with all its difficulty, for its own
sake in order to sustain their lives. As a matter of
human rights this essential medical treatment
should be, but is not, funded by the state in
Australia through Medicare. People die or their
lives are abused and degraded by the need to
find the price of such treatment (currently
approximately AUS$40,000.00 to $50,000.00) as
a result.
• In Australia, an individual’s legal sex is the
sex to which the individual is assigned pursuant
to the record of the particulars of the individual’s
sex contained in a register or public record of
births, deaths and marriages maintained in each
State and Territory and published as, or evidenced
by, the individual’s “Birth Certificate”. An
individual’s legal sex is most often first assigned
at or near the birth event on the basis (only) of a
casual inspection of the individual’s external
genitalia. For the great majority of Australians
the presumption that an individual’s brain sex is
in accord with the sex indicated by his or her
external genital formation is an accurate one. For
Australians who experience transsexualism, and
some other intersex conditions, that is not the case.
In fact, for people who experience transsexualism,
and some other intersex conditions, our system
for the first assignment of legal sex guarantees
that they will be assigned to the wrong legal sex;
• Once a person with transsexualism has
undergone conclusive sex affirmation treatment,
they have completed their treatment (and all their
‘transing’). That is why such people increasingly
refer to themselves as a man or a woman of
transsexual background; a man or woman who
has undergone treatment for the intersex condition
of transsexualism who can now seek to live a full
and fulfilling life.

Perhaps some of the confusion associated with this
terminology has resulted from the genuine efforts of
some individuals, groups and institutions seeking to
simultaneously represent and/or support people of
difference, inclusive of both people who do, and have,
experienced transsexualism as well as those who
experience transgender, for funding, political and other
reasons. And perhaps it is the inability of an oppressed,
shamed, silenced, disbursed and isolated minority
transsexual community, which has permitted, and
continues to permit, the meaning of transsexual and
transsexualism to be lost in the totalised and monistic
identity of transgender. After all, it has been the
imperative for most people of transsexual background,
having already lost their families in their choice of life
over conformity, to ‘pass’ or disappear into the larger
community so as not to further suffer the prejudice
and punishment that the ownership of their reality and
their histories has almost inevitably delivered.
Regrettably, and perhaps for the reasons referred to
above, people with transsexualism and other intersex
conditions have been lumped in with Gay, Lesbian
and Transgendered people by government under the
GLBTI grouping. My experience is that the only
aspect of life the diverse members of that grouping
(other than the people with transsexualism and
intersex) are bound to have in common is the
experience of difference.
As Gay and Lesbian people dominate such committees
and public debate, and often presume to understand
transsexualism but really possess no better intrinsic
understanding of transsexualism that anyone else who
hasn’t experienced it and, in fact, seem to better
appreciate transgender behaviours, such GLBTI
groupings often result in the human rights of people
with transsexualism either being ignored or abused.
The Victorian Government’s GLBTI community
consultation and its result in respect of the introduction
of legislation for the re-assignment of legal sex and
birth certificate reform in that State, referred to at
some length both in the judgement in Re Alex, provide
a good example of how badly such a process can go
wrong; not in requiring surgery as a precondition for
the re-assignment of legal sex. That precondition
makes sense. Rather, it has gone wrong in
discriminating against people with transsexualism by
distinguishing between them and other intersex
conditions in the Corbett tradition and in including the
inhuman, unjust (and in my view illegal) requirement
of enforced termination of marriage as a pre-condition
of the re-assignment of legal sex. This homophobic
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and irrelevant requirement does not exist for people
with other intersex conditions.

Re Kevin – Significant Findings
in respect of Human Rights
Amongst a number of significant findings in both the
judgments of Justice Chisholm and of the Full Court
in Re Kevin was the Courts’ acceptance that, for a
person who experiences the condition of
transsexualism, sex affirmation treatment is personally
rehabilitative rather than imitative in purpose. Of
further significance for the human rights of people
with transsexualism and their families is Justice
Chisholm’s finding, now strongly affirmed by the Full
Court, that “...in my view the evidence demonstrates
(at least on the balance of probabilities) that the
characteristics of transsexuals are as much “biological”
as those of people thought of as inter-sex”.
In terms of future human rights law reform, and in the
context of the decision in Re Alex, the following
passages in Justice Chisholm’s judgement, all of which
were affirmed by the Full Court of the Family Court
of Australia, demand special mention:
• At paragraph 247: “In my view the expert
evidence in this case affirms that brain
development is (at least) an important determinant
of a person’s sense of being a man or a woman.
No contrary opinion is expressed. All the experts
are very well qualified. None was required for
cross-examination, nor was any contrary evidence
called”.
• At paragraph 248: “In my view the evidence
is, in essence, that the experts believe that the brain
development view is likely to be true, and they
explain the basis for their beliefs. In the
circumstances, I see no reason why I should not
accept the proposition, on the balance of
probabilities, for the purpose of this case.”
• At paragraph 252: “The traditional analysis
that they are “psychologically” transsexual does
not explain how this state came about. For
example, there seems to be no suggestion in the
evidence that their psychological state can be
explained by reference to circumstances of their
upbringing. In that sense, the brain sex theory
does not seem to be competing with other
explanations, but rather is providing a possible
explanation of what is otherwise inexplicable”.

• At paragraph 253: “In other words (as I
understand it) the brain of an individual may in
some sense be male, for example, though the rest
of the person’s body is female”.
• At paragraph 265: “In my view the
argument in favour of the “brain sex” view is
also based on evidence about the development
and experience of transsexuals and others with
atypical sex-related characteristics. There is a
vast literature on this, some of which is in
evidence, and I can do no more than mention
briefly some of the main points”.
• At paragraph 268: “It seems quite wrong to
think of these people as merely wishing or
preferring to be of the opposite sex, or having
the opinion that they are”.
• At paragraph 270: “But I am satisfied that
the evidence now is inconsistent with the
distinction formerly drawn between biological
factors, meaning genitals, chromosomes and
gonads, and merely “psychological factors”, and
on this basis distinguishing between cases of intersex (incongruities among biological factors) and
transsexualism (incongruities between biology
and psychology) “.
• At paragraph 272: “In my view the evidence
demonstrates (at least on the balance of
probabilities) that the characteristics of
transsexuals are as much “biological” as those
of people thought of as inter-sex”.
• At paragraph 136: “I agree with Ms
Wallbank that in the present context the word
“man” should be given its ordinary contemporary
meaning. In determining that meaning, it is relevant
to have regard to many things that were the
subject of evidence and submissions. They include
the context of the legislation, the body of case
law on the meaning of “man” and similar words,
the purpose of the legislation, and the current legal,
social and medical environment. These matters
are considered in the course of the judgment. I
believe that this approach is in accordance with
common sense, principles of statutory
interpretation, and with all or virtually all of the
authorities in which the issue of sexual identity
has arisen. As Professor Gooren and a colleague
put it:“There should be no escape for medical and
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legal authorities that these definitions ought to
be corrected and updated when new
information becomes available, particularly
when our outdated definitions bring suffering
to some of our fellow human beings.”

Summary And Conclusions
About Re Alex

“special medical procedure” to which a parent or
guardian cannot consent. Thus, the court assigned
such treatment to the same category as castration
for the mentally ill child and other procedures which
have no benefit for the child or young person (and
thus where parent/guardian and child conflict of
interest are evidenced or implied) and are
characterised by irreversible surgery.

If the court had perceived Alex as receiving treatment
for transsexualism, based upon a diagnosis of a
biological phenomena regularly diagnosed in specialist
clinics with little likelihood of mistake (rather than a
pathological mental illness possibly amenable to
treatment and subject to diagnostic variability) and
which required non-surgical treatment for Alex’s
physical and psychological health which was not novel
but routine in other respected medical jurisdictions,
then I think it unlikely that the court would have
invoked its child welfare jurisdiction to take the
decision for treatment in this matter out of the hands
of the child’s parents/guardians and treating doctors
The Biological/Intersex model of transsexualism, and where that decision accorded with the informed
the clarification of the fallibility of the method we use decision of the child or young person.
to allocate legal sex status in our culture, are
perspectives which, though previously individually As it is, I have already received instructions from
touched upon, only really crystallised through legal parents of a child with transsexualism in New South
proceedings like Re Kevin where the breadth, quality Wales who, as a result of the decision in Re Alex,
and interdisciplinary nature of the expert medical are required to obtain the Family Court’s approval
evidence expressed in the case and the intellectual for the treatment of their 10 year old child when,
power and humanity of Justice Richard Chisholm prior to that decision no such approval was necessary.
enabled the court to approach the issue of Alex is not the first child treated for transsexualism
transsexualism free of limiting pre-conceptions. in Australia and he will not be the last. Is it good
Interestingly, most of the recent English and medical practice, humane (to the child and her or his
international cases dealing with transsexualism have family) and good public policy that the treatment of
seen the Biological/Intersex explanation for each such children or young persons be subject to
transsexualism as convincing and have preferred it to the delay and significant cost involved in obtaining
any other explanation.21
the approved by the Family Court of Australia? I do
You are still more likely to find either the Psychological/
Illness or the Transgender models of transsexualism
discussed in published material rather than the
Biological/Intersex model espoused in this paper and
in decisions like Re Kevin because most of such
published material have been published by psychiatrists,
psychologists and other health professionals steeped
in, repeating and building upon an established
Psychological Pathology/Illness explanation or by Gay/
Lesbian academic writers advancing their own causes
and view points.

The difference in approach is crucial from a human
rights and law reform perspective as denying equal
human rights to those who experience mental illness
or pathology is sadly a less difficult political act than to
do so to people who experience biological diversity in
their formation as human beings.
In Re Alex, the court reached the view that Alex should
receive some of the medical treatment he requested
for his transsexualism because he suffered from
Gender Dysphoria as described by “Dr C” and the
other psychiatric evidence upon which the court
exclusively relied for an understanding of Alex’s
medical condition. In so doing the court laid the
foundation for the next step of conceiving treatment
for transsexualism in children and adolescents as a

not think so.
The issue of the nature of that treatment, and whether
the treatment suggested for Alex is proper or
adequate, requires another article to discuss. It is
interesting and of some concern that although a preeminent treatment centre for children with
transsexualism has existed in Holland for some years,
where such treatment is part of an established and
monitored program, no evidence was obtained from
the medical practitioners who administer treatment
at that centre for Re Alex. If such evidence and the
evidence of the routine non-surgical treatment of other
children with intersex conditions had been before the
court, I doubt the court would have found either Alex’s
request for treatment or the treatment itself ‘novel’.
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Further, Re Alex, in variously (and somewhat
confusingly) giving credence to the Psychological/
Illness explanations for transsexualism and a
transgender perspective of law reform, has added
further confusion to the issue generally and retarded
the efforts of advocates for the human rights of people
with transsexualism.
In Re Kevin and Re Alex we now have conflicting
explanations for transsexualism accepted by the
Family Court of Australia. On another view, Re Alex
approves the misconceived differentiation between
transsexualism in childhood/adolescence and in adults
that is evidenced in the DSM. In my view, Re Alex
should be able to be distinguished, and the explanation
of transsexualism in Re Kevin preferred, due to the
narrow range and quality of the expertise relied upon
in Re Alex and the fact that such expert evidence
does not appear to have been adequately challenged
or tested by any party in the particular circumstances
of that case.

the re-assignment of legal sex; and
•
the legislatively approved preclusion of
people of transsexual background from a
number of competitive sports and in respect
of superannuation and other aspects of
Australian life
• which fail to deliver to people with
transsexualism the same rights possessed by other
citizens in their legally assigned sex; including
people with other intersex conditions.

RACHAEL WALLBANK
10th May, 2004.
Accredited Specialist
(Family Law) LSNSW.
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Wales Anti-Discrimination Act.
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A More Future Focussed Approach to
Children’s Hearings in the Family Court
Introduction
It has long been a matter of concern to the Family
Court of Australia and stakeholders in the family law
system generally that the strictures of the adversarial
system get in the way of decision-making that is in the
best interests of the child. Although it is wellestablished that children’s proceedings under the
Family Law Act 1975 are not inter partes litigation in
the usual sense, an even less adversarial approach is
needed.
It is still commonplace to find that children’s
proceedings are lengthy and expensive with complex
and apparently rigid rules about what information the
Court can and cannot take into account. Too often
parties provide the Court with unnecessary material
that does not assist Judges in their task of deciding
which outcome will be best for the children concerned.
Where disputes cannot be negotiated or mediated to a
satisfactory outcome, the trial should be more childcentred. It should be more focussed on the future
proposals of the parties rather a forum for trawling
over past grievances that are not material to answering
the question of what should be the future arrangements
for residence, contact and other parental
responsibilities.
Decision-making by the Court must, however, be a
proper exercise of judicial power that safeguards the
right of the disputants to a process that ensures natural
justice/procedural fairness. However, there is always
room to improve how a court can best serve children
and as was said by Brennan J (as he then was) in J v
Leischke (1987) 162 CLR 447 (at 457):
“If an unqualified application of the principles of natural
justice would frustrate the purpose for which the
jurisdiction is conferred, the application of those
principles would have to be qualified: see Kioa v West
... In some custody proceedings, some qualification of
the principles of natural justice may be necessary in
order to ensure paramountcy to the welfare of the
child;”

The Development of a New
Approach
On 1 March 2004, the Family Court of Australia
began trialing a new Children’s Cases Program
(“CCP”). It is operating at this stage only in the
Sydney and Parramatta Registries of the Court. As
it has been developed to operate within existing Court
resources, places in the Program will be limited.
CCP will be evaluated in comparison with cases that
proceed down the routine litigation pathway. The
perceptions of parties and their legal representatives
will form a component of the research, along with
those of other stakeholders and the children who are
the subject of proceedings. The evaluation plans to
also assess the relative resource implications of the
Program and the durability of the outcome orders.
CCP has been designed after a careful and extensive
examination of certain European civil law systems
for children’s cases. The findings have been adapted
to the Australian legal context, where we are
fortunate to still have a comparatively strong armoury
of dispute resolution services within the Court as well
as in the community.
Essential hallmarks of the European models include:
n a much stronger emphasis upon the role of the
Judge to the parties in managing cases and
determining what evidence is material to the
decisions which are needed; and
n greater flexibility for the Judge to shift between
the processes of determining contentious material
facts and assisting the parties to find a consensual
outcome through the use of mediation techniques.
The Court established a working group chaired by
Justice Mark Le Poer Trench comprising members
of the Court’s judiciary and staff and key stakeholders
such as the Family Law Section of the Law Council
of Australia, the Legal Aid Commission of New South
Wales, the Commonwealth Attorney-General’s
Department and the Federation of Community Legal
Centres.
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When the proposed design features had been
established, the Court obtained a detailed advice from
former Solicitor-General for the Commonwealth, Dr.
Gavan Griffith QC, which helped to fine-tune the model
that has been implemented.
Practice Direction No. 2 of 2004 issued by the
Chief Justice on 27 February 2004 provides full
details about CCP. It is available at the Court’s
website - http://www.familycourt.gov.au/html/
22004.html.

What Case Types?
CCP is targeted to cases concerning children that fail
to resolve following court-ordered mediation where
otherwise a trial notice would issue, i.e. after
completion of the Resolution Phase of the Court’s Case
Management system. Most cases involving children
are resolved during this phase and the Program is not
intended to be a substitute for mediated solutions.

the substantive law is unchanged in that the best
interests of the child is the paramount consideration
and the provisions of the Family Law Act 1975 and
caselaw remain applicable.
It is essential to CCP that the Judge is in charge of
the case and will play the leading role in relation to
the conduct of the hearing, including: deciding the
issues to be determined; the evidence that is called;
the way the evidence is received; and the manner in
which the hearing is conducted. The Judge will
determine the order, sequence and manner of
questioning by the parties. The consent orders made
upon entry into CCP expressly provide for the parties’
waiver of the rules of evidence as provided for in s
190 Evidence Act 1995 (Cth).
Subject to any orders that the Judge may make, the
2004 Family Law Rules will apply to Program cases,
including cases which are accepted into the Program
before the new Rules come into effect on 29 March
2004.

Save for Hague Convention child abduction applications
and applications for the determination of alleged
contempts or contraventions, no particular children’s
matter is deemed unsuitable per se. Parties with
both children’s and financial disputes will be able to
have the children’s component heard in the CCP.

All evidence is to be conditionally admitted with the
Judge to determine the weight to be given to the
evidence. No objections are to be taken to the
evidence of a party or a witness or the admission of
documents, photographs, videos, tape recordings etc
other than on the grounds of privilege, illegality, or
Parties in children’s cases will be able to participate in other such serious matter.
the Program irrespective of whether they are
represented by lawyers or not. While the presence of In addition, the Judge may direct the parties (or any
lawyers is highly desirable in family law litigation, the other appropriate person) to make inquiries and obtain
Court recognises that there are circumstances where evidence on any issue the Judge determines is relevant
parties either do not wish to, or are unable to afford to his or her decision. The Judge may direct this to
occur irrespective of what the parties contend,
legal representation.
including what reports are required and from whom
Entry into CPP is voluntary. It requires all parties to and whether or not a Child Representative should be
the children’s proceedings to provide written consent appointed.
to a hearing process that departs from the usual
approach to trials. That consent will be formalised in a The hearing in some circumstances may proceed as
consent order. Once the parties have entered the an orderly discussion between the Judge, the parties
Program, they may not withdraw from the Program and their legal representatives (if any) and a witness
or witnesses, rather than a traditional style of oral
except with leave of the Judge hearing the case.
examination by cross-examination and reCases that do not enter CCP will follow the routine examination. In other cases a more traditional
pathway to trial. In comparison, CCP cases will begin approach will be used. It is entirely in the discretion
the hearing process more rapidly and it is expected of the Judge whether cross-examination is permitted
and the Judge may set limits on the length and nature
that they will reach determination much sooner.
of the cross-examination.

Key Features of the Judicial Role
in CCP

The Judge will also have the discretion of shifting
between the processes of determining contentious
material facts and issues and using mediation
Although the way the case is heard will be quite different, techniques to assist in determining the case. He or
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she may hold private discussions with the parties
providing those discussions are recorded and copies
of the transcript of what has been said is available to
the other parties if required.
The parties may receive assistance from a Mediator
during the hearing process. Unless the Judge decides
otherwise, anything that occurs or has been said will
not be privileged and will be part of the evidence in
the matter.
Judgment may be given in specific parts rather than
in one event at the conclusion of the hearing. The
Judge may continue to hear and determine the case
regardless of whether he/she makes findings in relation
to issues during the hearing. The exercise of this
power by the Judge shall not provide a basis for his/
her disqualification from continuing the hearing.

How CCP will Operate in
Practice
Information about the Program will be provided at

the Case Assessment Conference. It will also be
provided to eligible cases at Directions Hearings and
Interim Application Hearings. The Mediator and/or
Deputy Registrar conducting the conference will
provide answers to specific questions about the
Program. Cases can also be referred by a Judge,
Judicial Registrar, Registrar or Deputy Registrar at
any time.
The information given to each party will comprise a
brochure, proforma consent form, and the
questionnaire they are required to complete and file
with the Court in order to be eligible for CCP. The
questionnaire requires each party to set out their
respective proposals for the parenting orders sought
and some non-contentious facts of which they are
aware.
In respect of the consent form, parties will be advised
to seek legal advice. The Court is most appreciative
that the Legal Aid Commission of NSW will provide
a solicitor to explain to self represented litigants,
before they consent, the procedural consequences
of entering the program (except where a Commission
solicitor is at that time representing the other party).
Where all parties decide to enter the Program the
case will be listed before a Judge as the next event
after entering the Determination Phase. The hearing
may be conducted in an ordinary courtroom or in a
conference room or at some other place at the

discretion of the Judge. Lawyers are not required to
wear wigs. The layout of the hearing venue will be
determined by the Judge in a manner that he or she
considers will best meet the needs of the case. In this
regard, attention will be paid to cultural and family
violence issues.
The hearing commences when the case first comes
before the Judge at which time all parties will be
administered an oath or affirmation. Thereafter
anything said by the parties to the Judge during the
hearing is part of the evidence. All proceedings will
be recorded and the Judge (or the parties at their own
expense) may order transcript as required.
At the beginning of the hearing the Judge will identify
and clarify the following matters with the parties
(including any Child Representative in the
proceedings):
n the current arrangements for the parenting of
the children and the proposals of each party
specified in the answers to the questionnaire; and
n any material non-contentious facts.
The Judge (who may be assisted by a Court appointed
Mediator) will then determine and clarify with the
parties (including the Child Representative) the
contentious facts and issues that are material to the
proposals of each party. In the context of this
Program, “issues” are disputed facts on which findings
need to be made in order to decide what orders should
be made in the best interests of the child.
The relevant non-contentious facts, contentious facts
and the issues for determination resolved by the Judge
will be embodied in the court record. The record may
take the form of a document signed by the parties and
the Judge, or an oral statement by the Judge where
the agreement of the parties is acknowledged on the
record. If a Child Representative is appointed after
this time then a further opportunity will be given to the
Child Representative for input to the issues. The
record of the settled issues for determination can be
amended at any time by adding or removing issues
for determination if approved by the Judge.
The Judge will then determine:
n what evidence is to be given in relation to the
issues;
n the method of receiving evidence and the
manner in which it is given; and
n what witnesses are to be called and the issues
about which a witness will give evidence.
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The parties will normally give their evidence orally
on the first hearing day and subsequently, will
normally give their evidence by affidavit unless
otherwise directed by the Judge. Such affidavits
should only address the issues for determination settled
by the Judge.
Unless otherwise directed by the Judge all evidence
by other witnesses (with the exception of experts) is
to be given orally and where appropriate by telephone
or videolink. The Judge may direct that an outline of
the evidence in respect of each witness is to be filed
and served within a reasonable time before the
evidence is scheduled to be called. The Judge may
decide that on the basis of the outline of evidence, a
witness is not required.
The rights of a party to appeal against an order are
not affected except that he or she will not be allowed
to complain about matters to which he or she has
agreed and, in particular, his or her consent to
participating in this Program. The time for lodging an
appeal against any order made, otherwise than by
consent, will not commence to run until the conclusion
of the hearing and the making of the last orders in the
hearing, unless the Judge otherwise orders.

Conclusion
CCP is the latest illustration of the Family Court’s
ongoing commitment to improving its approaches to
resolving or determining cases. It is irksome and
unfortunate that some commentators seek to brand
any attempt at innovation as an admission of the failure
of existing processes. Complacency is not a desirable
feature of legal institutions and the Court is most
appreciative of the support that CCP has been
receiving from NSW lawyers and their organisations.
Also, the Court’s plan for the Program was favourably
remarked upon in the recent House of Representatives
Committee Report Every Picture Tells a Story.
If the Program is evaluated to be a success, it could
be replicated in other States and Territories and be
offered with appropriate modifications to circuit
cases. More bold still would be adoption of CCP’s
successful features as the basis for legislative reform
of the Family Law Act – and perhaps not only in
respect of children’s cases.
Danny Sandor
is the Senior Legal Associate to the Chief
Justice, Family Court of Australia
and was a member of the CCP working group.

An earlier article in ACRN Issue 28, March 2001, written by
Barbara Rogalla, is being distributed by the Belvoir St
Theatre in the teachers’ notes as background material for
the new play
In Our Name which opened April 22, 2004.
This play is one of a series of creative and educational productions
on TV and in the theatre (eg Molly and Mobarak, Marking Time,
Punished, not Protected) dealing with the injustice of Australia’s
treatment of asylum seekers.
In Our Name is written and directed by Nigel Jamieson in
association with the Al Abaddi family.
Australia once seemed a more tolerant country – we took pride in
the rich mix of cultures that made up the soup, we were in line
with the civilised world in helping and accepting into our embrace
refugees from horrors that few of us can imagine. When our
government discovered that an election might be won by playing
on the worst fear of an anxious electorate, the fear of differences,
our country changed.
In Our Name is Company B’s response to this sad turn of history.
Created by Nigel Jamieson, a visionary director of the 2000
Olympic Games Opening Ceremony, All of Me and The Theft of
Sita, In Our Name tells the true story of the Al Abaddi family:
their escape from violent persecution in Iraq, their continuous
displacement, their attempts to find a secure and peaceful home
in Australia, and the three and a half years spent behind razor wire
in Curtin, Port Hedland and Villawood.
It gives a voice to 5-year-old Afnan; to 15-year-old Humam; to
their mother and father; it reveals the courage, love and dignity
with which these remarkable people have fought to remain a family.
The Al Abaddi story is told primarily through the eyes of Humam,
played by 22-year-old Haydar Haydari who makes has acting
debut at Belvoir St. His own journey to Australia started at the
age of 4 when he left Iraq following the execution of his father in
1985. Thirteen years later he arrived at Port Hedland via Iran,
Turkey, Malaysia and Indonesia spending 7 months in detention
before being released and obtaining Australian Citizenship.
Writer and director and Nigel Jamieson said: “In Our Name is an
attempt to give one family, the Al Abaddies, a voice through
which to tell their own story of their time in our country. Unable
to come back to Australia to tell the story themselves, I have tried
as hard as possible to maintain a sense of the authenticity of their
voices. I hope the production can play a small role in their process
of healing and building a new future for themselves.”
Season Details
April 22 – May 30 Upstairs, Belvoir St Theatre, 25 Belvoir
Street, Surry Hills
Tuesday 6.30pm, Wednesday-Saturday 8pm, Saturday Matinee
2pm & Sunday 5pm
Tickets: $45 Concession: $37 Seniors and Groups 10+: $30
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